UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

RitaMulcahy, Civ. File No. 02-791 (PAM/RLE)
Rainiff,
V. MEMORANDUM AND ORDER
Chegteh Learning LLC ad
Michelle LaBros,
Defendants

Thismétter isbeforethe Court on Defendants Mation to Dismissfor lack of persond jurisdiction.
For the reesons that follow, the Court grants the Mation in part and deniesit in part.
BACKGROUND

Haintiff RitaMulcahy isaconsultant inthefidd of project management. Sheofferstest preparaion
materias and courses for the Project Management Indtitute s Project Management Professond (“PMP?)

Exam. In paticular, Mulcahy wrote abook entitted PMP_Exam Prep to hdp individuds pass the PMP

Exam. Mulcahy ownsthe copyright for PMP Exam Prep, which isnow in itsthird edition.

Defendant Cheetah Learning LLC (“Cheatah”) is a Connecticut company thet offers a course
cdled the Cheetah Accderator Course for the PMP Exam.  Like Mulcahy’s courses, the Cheetah
Accderator Course prepares sudentsto passthe PMP Exam. Defendant Michdle LaBrosseisthe CEO
of Cheatah. She persondly supervised the creation of Cheetah’' s PMP course and course materids.

InMarch 2002, anindructor for Mulcahy’ scasseslearned from aformer student about Cheetah's

exam preparation course. On March 27, 2002, counsd for Mulcahy wrote to Cheeteh assarting that



Cheetah’ s course materids, and in particular the Cheetah Notetaker, infringed on Mulcahy’ s copyright in

PMP Exam Prep. In response, Mulcahy dams that LaBrosseadmitted that the employeewho washired

to develop Cheatah’ sPMP course had “ copied dl of Rita swork.” LaBrosse deniesthat she made such
adaement. Indead, she damsto have sad that “various components of Chetah's materids may have
been copied . . . from Mulcahy’s book.” In any event, LaBrosse atempted to remove the dlegedly
infringng materid. Mulcahy argues that this atempt falled and thet Cheetah's course materids are il
infringing on her copyright. Mulcahy subssquently filed suit againgt Cheetah and LaBrose

Mulcahy moved for a prdiminary injunction, and a the las moment, Defendants chdlenged
persond juridiction. Preiminarily, the Court determined thet it had persond jurisdiction, and on May 10,

2002, it entered a90-day injunction prohibiting Cheatah from using any verson of theCheetah Notetaker.

Defendants now resssart their argument thet the Court lacks persond jurisdiction over them.

Mulcahy maintains that this Court hes spedific persond jurisdiction over both Cheetah and
LaBrosse because: (1) Cheatah represented that it maintained an office in Minnesota; (2) Cheetah was
adtivdy sdling seetsfor aCheatah Accderator Courseto be hdd in Minnesotaon May 13-17, 2002; (3)
the marketing for this course took place on an interactive webdte that reeched Minnesota resdents; (4)
a “Cheetah team member” and cettified indructor for the Chetah Acceerator Course resdes in
Minnesota; (5) LaBrosse cameto Minnesotato spesk on the subject of project management generdly; (6)
LaBrose's speech was advertised in a newdetter published by the Minnesota Chepter of the Project
Manegement I nditute; and (7) LaBrossetoutsher re ationship with companiesheadquarteredin Minnesota
Additiondly, Mulcahy argues thet, regardless of their contacts with Minnesota, persond jurisdiction over
Cheetah and LaBrose exigs because they intentiondly infringed on the copyright of aMinnesotaresdent.
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DISCUSSION
To defeat amoationto dismissfor lack of subject metter jurisdiction, the nonmoving party nesd only

meke a prima fade showing of juridiction. Baronev. Rich Bros Interdate Display Fireworks Co., 25

F.3d 610, 612 (8th Cir. 1994); Dakota Indus., Inc. v. Dakota Sportswear, Inc., 946 F.2d 1384, 1387
(8thCir. 1991). Thefactsmust beviewedinthelight most favorableto the nonmoving party and dl factud

disputes are resolved in her favor. Digi-Td Haldings Inc. v. Proteq Tdecomms. (PTE), Ltd., 89 F.3d

519, 522 (8th Cir. 1996).
A court tests the reach of its persond juritiction by determining firdt if the reguirements of the
forum gate slong am daute are met and then by determining if the requirements of federd due process

aremet. Soo Line R.R. Co. v. Hawker Sdddey Canada, Inc., 950 F.2d 526, 528 (8th Cir. 1991).

Wherethe rdevant date long-arm statute extends as far as due process dlows, as does Minnesota s, the

two inquiries are codetlerminate. See Minn. Stat. 8 543.19; Domtar, Inc. v. NiagaraFireIns. Co., 533

N.W.2d 25, 29 (Minn. 1995) (describing thereech of Minnesota slong-arm satute); Wessels Arnold &

Henderson v. Nat'| Med. Wadte, Inc., 65 F.3d 1427, 1431 (8th Cir. 1995).

Due process requires that a defendant have * certain minimum contacts’ with the forum sate such
thet *“maintenance of the suit does nat offend traditiond notions of fair play and subdantid jusice” Int'|

Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (quoting Millikenv. Meyer, 311 U.S. 457, 463

(1940)).* Asthe Supreme Court has noted, there are no “tdismanic” formulas to persond jurisdiction.

! Because Mulcahy’ saction is predicated on federd law, the Court must examine Defendants’ due
process rights under the Fifth Amendment rather than the Fourteenth Amendment. The standards,
however, are the same under both clauses. Dakota Indus., 946 F.2d at 1389 n.2.
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Burger King Corp. v. Rudzewicz, 471 U.S. 462, 485 (1985). Rather, courts must consder “the

rdationship among the defendart, the forum, and the litigation.” Sheffer v. Hetner, 433 U.S. 186, 204

(1977). Itisnot necessary for the defendant to be physicaly present intheforum sate. Burger King, 471
U.S a 476. The defendant’s contacts with the forum, however, mugt not arise due to mere fortuity, but
must arise because of the defendant’s* purpaseful avallment” of the privilege of conducting attivitiesinthe

date. 1d. at 475; Hanson v. Denkla, 357 U.S. 235, 253 (1958); Digi-Td Hddings, 89 F.3d a 522. In

other words, the defendant’ s conduct and connection with the forum state must be such thet the defendant

should reasonably anticipate being hded into court there. World-Wide V alkswagen Corp. v. Woodson,

444 U.S. 286, 297 (1980).
I ndetermining whether adefendant’ scontactsare sufficient for an exercise of persond jurisdiction,
acourt must condder dl of those contacts with the forum in the aggregete and examine the tatdity of the

arcumsances. Northrup King Co. v. CompaniaProductoraSemillasAlgodoneras Sdectas, SA., 51 F.3d

1383, 1388 (8th Cir. 1995); Minnesota Mining & Mfg. v. Rauh Rubber, Inc., 943 F. Supp. 1117, 1122

(D. Minn. 1996) (Tunhem, J). In acase with multiple defendants, however, each defendant’ s contacts
with the forum state must be assessad individually. Rauh Rubber, 943 F. Supp. a 1122 (citing Cader v.
Jones, 465 U.S, 783, 790 (1984)).

Courts may exercise ether generd or specific persond jurisdiction over defendants. See Digi-Td

Hddings, 89 F.3d at 523 n.4; Bdl Paper Box, Inc. v. U.S Kids, Inc., 22 F.3d 816, 819 (8th Cir. 1994).

Inthis case, Mulcahy does nat argue thet Defendants contacts with Minnesota are so “ continuous and
sysematic’ that they may besued in Minnesotaover any controversy. Accordingly, theexerciseof generd

persond jurisdiction over Defendantsis not proper. See Helicopteras Naciondes de Columbia, SA. v.
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Hal, 466 U.S. 408, 416 (1984). Neverthdess, the Court may exercise specific persond jurisdiction over
Defendants if they purposdy directed adtivities a resdents of Minnesota and the litigation results from
“dleged injuriesthat *arise out of or rdlaeto’ those adtivities” Burger King, 471 U.S. & 472-73 (citing

Helicopteros 466 U.S. at 414).

A. Specific Jurisdiction over Cheetah

Defendants urge the Court to find that none of Cheatah’ s adtivities arise out of or reaeto any of
its aleged contacts with Minnesotas. They contend that because Cheetah never presented the Cheetah
Accderator Course for the PMPin Minnesotaand has not atherwise sold, copied, digtributed, or publidy
displayed the dlegedly infringing meterids in Minnesota, spedific juridiction is not proper in this dae

Reying on Land-O-Nod Co. v. Bassdt Furniture Indus, Inc., 708 F.2d 1338, 1341 (8th Cir. 1983),

Defendants argue thet Chetah's intentt to hold a course in Minnesota fegturing the dlegedly infringing
maeridsisirrdevant for the purposesof persond jurisdiction. Thekey, they argue, isthat no such course
was actudly hed. Smilarly, Defendants contend thet the mere fact that Cheetah advertised the Cheeteh
Accderator Courseover the Internet and these advertissments reached Minnesotaresdentsisinsufficient
to warrant an exercise of persond jurisdiction over it.

The Court disagreeswith both of thesearguments. Due Processprotectsnon-forumresdentsfrom
baing subject to the binding judgments of a forum with which they have nat established any meeningful
contacts, ties, or relaions Burger King, 471 U.S. a 471-72. In this case, Cheetah purposefully
established meaningful contacts and relations to Minnesota when it advertised and then sold seets for a

Cheatah Accderator Course that was to be held in Minnegpalis.
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Contrary to Chedtah’ sassartion, itsactivities are quditatively different than those of the defendant
in Land-O-Nod. There, a Minnesota furniture dedler had attended a trade show in Ddlas, Texas and
ordered two mattresses from a representative of the defendant that dlegedly infringed on the plaintiff’s
trademark. Land-O-Nod, 708 F.2da 1341. Thedefendant’ srepresentativedso providedtheMinnesota
deder with advertising that could be used to promotethe sdeof theproduct. 1d. TheMinnesotadeder’s
order wasnever filled, however, and the mattresseswere never advertisedin Minnesota. 1d. Accordingly,
the court held that there was no rdationship between the plaintiff’s trademark infringement dam and
defendant’ s activitiesin Minnesota. Id. In contrast, Cheatah not only advertised the course fegturing the
dlegedly infringing materids in Minnesota, but it actively sold sedts for such a course to this dat€'s
resdents. Although Cheetah cancded thiscourseat thelast moment, unlikethedefendantinLand-O-Nod,
Cheteh did more than merdy plan to introduce its dlegedly infringing product into Minnesota

Cheetah's active solicitation and salesin this Sate of the coursefegturing the materids at issueare
auffident to warrant an exercise of goedific persond jurisdiction over it. Alternatively, asis discussed in
more detall bdow, Cheetah is dso subject to the persond jurisdiction of this Court pursuant to the so-
cdled “effectstes” fird articulated by the Supreme Court in Calder v. Jonesand later refined by the Eighth
Circuitin Dakota Indusiries.

B. Specific Jurisdiction over LaBrosse

Defendants also contend thet LaBrosse' s contacts with Minnesota do not relate to or arise from
Mulcahy’sdams. The Court egress. LaBross2' s contactswith thissate are only generdly rdated tothe
fidd of project management as whole. Mulcahy has come forward with no evidence to suggest thet
LaBrosse sone-day speschin Minnesotahed anything to dowith thedlegedly infringing materids let done
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the PMP Exam, and Mul cahy hasprovided nothing to Suggest thet any rdationship thet LaBrossemay have
with Minnesota companies rdaes, in even agenerd way, to the dlegedy infringing meterids or the PMP
Exam. Accordingly, the Court does not have pedific persond jurisdiction over LaBrose

C. Jurisdiction Pursuant to the Effects Test

Mulcahy arguesthet rather than gpply thetraditiond test for specific persond jurisdiction discussed

above, the Court should employ the Calder v. Jones effects tedt to find that persond jurisdiction over

Chegtah and LaBrosse exids. Pursuant to the effects test

a defendant’ s tortious acts can sarve as a source of persond jurisdiction only where the
plantff makes a prima fadie showing thet the defendant’ s acts (1) were intentiond, (2)
were“uniquely” or expresdy amed at the forum gate, and (3) caused harm, the brunt of
which was suffered—and which the defendant knew was likdly to be suffered-there

Zumbro, Inc. v. Cal. Naturd Prods,, 861 F. Supp. 773, 782-83 (D. Minn. 1994) (Kyle, J). Inthiscase,

Mulcahy argues thet she has adduced sufficient evidence to support a prima facie showing thet Cheetah
and LaBrosse intentiondly infringed on her copyright and knew that she was a Minnesota resdent.
Accordingly, Mulcahy assarts that Defendants amed their tortious conduct & Minnesota and knew that
the brunt of the harm from that conduct would be fdt here

The mere fact thet Mulcahy has dleged thet Defendants committed an intentiond tort againgt her,
however, doesnat necessily judtify hding themintoaMinnesotaCourt. “[ Calder] did not set forth aper
s rule that the dlegation of an intentiond busnesstort doneis suffident to confer persond juridiction in

the forumwheretheplaintiff resdes” 1Imo Indus,, Inc. v. Kiekert AG, 155 F.3d 254, 262 (3d Cir. 1998)

(diting Far West Capitdl, Inc. v. Towne, 46 F.3d 1071, 1078 (10th Cir. 1995)); see dso Hidklin Eng'g.

Inc. v. Aidco, Inc., 959 F.2d 738, 739 (8th Cir. 1992); United Statesv. SvissAm. Bank, Ltd., 274 F.3d




610, 623 (1« Cir. 2001); PandaBrandywine Corp. v. Potomec Elec. Power Co., 253 F.3d 865, 869 (5th

Cir. 2001); Bancroft & Maders, Inc. v. Augusa Nat'l Inc,, 223 F.3d 1082, 1087 (Sth Cir. 2000);

Walacev. Harron, 778 F.2d 391, 3%4 (7th Cir. 1985).

Although courts * have sruggled somewhet with Cader’ simport,” Bancroft & Medters, 223 F.3d

at1087, itisdear thet theeffectstest doesnat entirdy supplant minimum contectsandyss. Thus inHidklin
End g the Eighth Circuit found that athough the defendants’ dlleged nefarious conduct might have affected
the plaintiff in lowa, “absent additiond contacts, this effect done [wag] not . . . sufficient to bestow
persond juridiction [in lowa].” 959 F.2d at 739; see Dakota Indus,, 946 F.2d a 1391 (dating thet in

rdying on Cader the Eighth Circuit was nat abandoning the minimum contactstest); SwissAm. Bank, 274

F.3d a 624 (holding that Cader addressad purpossful avallment rather than rdatedness and therefore
could not be used to establish persond jurisdiction in acase where there were no contects, ather than the

effects of thedleged tort, with the forum); Imo Indus,, 155 F.3d at 265 (dating that Cader did not “carve

out a goecid intentiond torts exception to the treditiond spedific jurisdiction andyss’). “‘[T]he key to
Cdde isthet the effects of an dleged intentiond tort are to be assessad as part of the andyss of the

defendant’ s rlevant contacts withtheforum.”” Allredv. Moore & Peterson, 117 F.3d 278, 286-87 (5th

Cir. 1997) (quoting Wdlace, 778 F.2d a 395).
In this case, as has been discussed, LaBrosse has no rdevant contacts to Minnesota. Thus,

pursuant to Hiddin Enginegring, she cannot be subject to the persond jurisdiction of this Court merdy

because she dlegedly infringed on Mulcahy’ s copyright. Evenif the effects of an intentiond tort ganding
done could be sufficent under some drcumatances to judify an exerdise of persond jurisdiction over a

defendant, the ingtant case does not present such drcumgtances. Nather thedlegedly infringing meterids
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in this case nor the harm from those maeridsis exdusvdy or primarily centered in this forum. Because
LaBrose has no other contacts with Minnesota that rdateto Mulcahy’ sdams, the Court dedinestordy
on the effects test to exercise persond jurisdiction over her.

Cheatah, on the other hand, has contactswith thissate that rdlate to Mulcahy’ sdaim of copyright
infringement. Inlight of Mulcahy’ sdlegation thet Cheetah intentiondlly infringed on her copyright and knew
that Mulcahy was aresdent of Minnesota, the effects test bolsters the Court’s finding that Cheetah hes

purposefully directed its adtivities at Minnesota such thet the exercise of jurisdliction is proper.

CONCLUSION

For the foregoing reasons and based on dl the files, records, and proceedings herein, the Court
findsthet it has persond jurisdiction over Defendant Cheatah Learning LLC but does not have persond
juridiction over Defendant Michelle LaBrosse. Accordingly, IT ISHEREBY ORDERED tha
Defendants Moation to Dismissfor lack of persond jurisdiction (Clerk Doc. No. 27) isGRANTED in
part and DENIED in part asfdlows

1 Fantiff's dams agang Defendant Michdlle LaBrose are DISMISSED without

prejudice; ad

2. Fantiff may procesd with her daims againg Defendant Cheatah Learning LLC.

Dated: _ September 4, 2002

Paul A. Magnuson
United States Didtrict Court Judge
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